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Editorial Note:
Mediate.com has published a series of peer reviewed articles and videos under the collective title Seven Keys to Unlock
Mediation’s Golden Age (https://www.mediate.com/mediation2020/pg308.cfm). The objective of the Seven Keys is to
encourage discussion among all stakeholders on navigating mediation’s best future. Here is the Table of Contents
(https://www.mediate.com/mediation2020/pg308.cfm).
The Seven Keys are: Leadership, Data, Education, Profession, Technology, Government and Usage, each with
supportive articles and videos, contributed by some 40 leading authors around the world.
The Seven Keys articles recognize mediation’s extraordinary versatility: a) resolving disputes, b) deal making, c)
managing interpersonal disputes in families and communities, e) designing systems for schools and the workplace, f)
peace-making between groups, g) and national public policy decision-making. Each key is a jigsaw piece that forms a
vibrant, exciting vision of how the field can dramatically improve and prosper.
Mediate.com strongly supports convening the field’s stakeholders to further grow mediation. This is the goal of our
upcoming online conference: Mediation 20/20: Navigating Mediation’s Best (http://www.mediate.com/mediation2020)
Future on September 30-October 2, 2020. #7KeysMediate

4th Key-Professionalism: Create a Universal Code of Disclosure
Universal mediation standards have been a controversial issue ever since the rise of mediation as a dispute resolution
process. There are several apparent reasons, perhaps chief among them the extreme diversity of mediation applications
and approaches across the world. Regardless of the reasons for avoiding the establishment of universal mediation
standards, there is an achievable goal toward which all stakeholders in the mediation ecosystem could work: a Code of
Disclosure that would frame the multitude of mediation modes in a way that is understandable to parties. Such a Code
could be the first step towards the eventual adoption of a uniform, global Code of Professional Conduct for mediators.
https://www.mediate.com/mediation2020/article.cfm?zfn=universal-disclosure.cfm
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Roots of Uncertainty
Mediation practice varies greatly on the basis of nationality, legal setting, culture, and
mediator preference. Parties considering mediation for the first time reasonably may feel
uncertain about what to expect, depending on the situation and on the mediator[4].
Many States[5] and professional organizations have established mediation “standards”
and model rules, but none is universally accepted with respect to the mediator’s conduct
and the practice of mediation generally. The standards of practice that do exist
approach the issue of practice from a general perspective: e.g., mediators are told to
honor party “self-determination,” but rarely is there a definition-in-practice that tells one
how to do so, and that easily leads to variance in how self-determination is perceived and implemented.
Like self-determination, objectivity, fairness and justice are all concepts commonly found in the codes of conduct and rules
of practice. While commonly found, not only do they differ in detail, they can also be interpreted radically differently,
depending on applicable cultural and legal norms.
In an attempt to introduce a degree of clarity, assurance, harmony and public respect to professional mediation globally,
the International Mediation Institute[6] (IMI), a non-service-providing charitable body, published the 2008 IMI Code of
Professional Conduct[7]. This was compiled by IMI’s Independent Standards Commission drawing upon the 2002
recommendations of the CPR-Georgetown Commission on Ethics and Standards in ADR[8] and on other codes and
standards of dispute resolution bodies around the world[9]. The IMI Code is backed up by the IMI Professional Conduct
Assessment Process[10] that enables anyone with a complaint about the conduct of a mediator practicing under the IMI
Code to have their complaint independently assessed. However, the IMI Code and complaint process applies only to IMI
Certified Mediators and however popular it may be, it cannot be considered universally applicable.
Given these potential issues, the question we raise is whether there is a way to create a substitute for a uniform Code of
Conduct, something that would bring more certainty to parties about the process and approaches used by the mediator,
and at the same time strengthen the platform for enforceability of cross-border mediation settlement agreements, created
under the Singapore Convention on Mediation[11].

https://www.mediate.com/mediation2020/article.cfm?zfn=universal-disclosure.cfm
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publish a recommendation for adoption by service providers and mediators on an open, online register that could be
endorsed by governments, NGOs and professional bodies. Once widely adopted, the Code of Disclosure could be
formally incorporated into national and international norms.
The creation of a Code of’ Disclosure would bring many benefits to mediation and its stakeholders. It would:
Support and guarantee parties’ self-determination, which is today as close to being a universally accepted principle
in the mediation field globally as currently exists;
Build confidence in the profession’s trustworthiness by showing the emergence of a uniform practice;
Provide greater transparency and certainty to parties on how their cases will be handled;
Provide a framework for clarifying to all stakeholders for what mediators can be held accountable;
Codify what must be disclosed by the mediator to parties and counsel as an integral part of the mediation
agreement at the beginning of each mediation;
Allow mediators and parties to continue benefiting from what is one of the most important hallmarks of mediation:
flexibility. The Code would not impose behavior on the mediator, but would impose the duty to explain and get party
agreement about what is going to be done and how;
Provide to a judge a set of agreed ‘case-specific standards’ against which he or she will be able to measure ‘serious
breaches’;
Provide a platform for a future conversation between professionals about a uniform ‘Code of Conduct’.
ENDNOTES
Author bios are listed below.
[4] See for example: M. Schonewille & J. Lack, ‘Mediation in the European Union and Abroad: 60 States Divided by a
Common Word?,’ in M. Schonewille and F. Schonewille (Eds.), The Variegated Landscape of Media- tion. A Comparative
Study of Mediation Regulation and Practices in Europe and the World, The Hague, Eleven International Publishing, 2014.
[5] See, for example, The United Nations Convention on International Settlement Agreements resulting from mediation.
The rules state that: The conciliator may conduct the conciliation proceedings in such a manner as he considers
appropriate ....”. Further guidance from the UN rules states that: The conciliator will be guided by principles of objectivity,
fairness and justice, giving consideration to, among other things, the rights and obligations of the parties, the usages of
the trade concerned and the circumstances surrounding the dispute, including any previous business practices between
the parties.
[6] WWW.IMImediation.org (http://WWW.IMImediation.org)
[7] For the IMI Code of Professional Conduct, click here (https://www.imimediation.org/practitioners/code-professionalconduct/)
[8] For the CPR-Georgetown Commission, click here (https://www.cpradr.org/resource-center/protocols-guidelines/ethicscodes/principles-for-adr-provider-organizations/_res/id=Attachments/index=0/Principles-for-ADR-ProviderOrganizations.pdf)
[9] These included:
Code of Conduct for Mediators of the UIA Forum of Mediation Centres (2003)
European Code of Conduct for Mediators of the European Commission (2004)
Model Standards of Conduct for Mediators (2005) adopted by AAA, ABA and ACR
Ethical Guidelines for Mediators of the Law Council of Australia (2006)
https://www.mediate.com/mediation2020/article.cfm?zfn=universal-disclosure.cfm
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JAMS Mediators Ethical Guidelines
The Guidelines for the appointment of mediator of the Chartered Institute of Arbitrators
Swiss Rules of Commercial Mediation
[10] For the IMI Professional Conduct Assessment Process click here
(https://www.imimediation.org/practitioners/professional-conduct-assessment-process/)
[11] The Singapore Convention provides a uniform international framework to enforce mediated agreements of crossborder disputes. Under Article 5, a judicial authority may refuse to enforce a mediated settlement agreement only in
specific circumstances, one of which (e) is evidence that there was a serious breach by the mediator of standards
applicable to the mediator or the mediation without which breach that party would not have entered into the settlement
agreement. This question is explored more fully by the authors in their article: Beyond the Singapore Convention: The
Importance of Creating a Code of Disclosure to Make International Commercial Mediation Mainstream, International
Journal of Online Dispute Resolution 2019.
[12] To view charts comparing a Code of Disclosure with a Code of Professional Conduct, please click [here].
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Jeremy Lack, Ana Gonçalves, Daniel Rainey, and Francois Bogacz on U…
U…

Interview with Jeremy Lack, Ana Gonçalves, Daniel Rainey, and Francois Bogacz
A Universal Code of Disclosure
A Code of Disclosure is a simple, powerful concept. It would provide that a mediator must first establish a set of principles
to explain how he or she will conduct mediation. The framework of the disclosure statement would be uniform, regardless
of the subject matter of the dispute and wherever and however the mediation will take place. Although the Code would
have a uniform list of principles for disclosure, the mediator’s declared conduct could vary greatly underneath each
principle, and it would do so with the knowledge and approval of the parties. In addition to any declaration of adherence to
a specific State or professional code of conduct or model rules, the principles may include elements such as
independence, neutrality, impartiality, confidentiality, envisaged mediation process steps, the mediation style to be
adopted, the mediator’s role, any conflicts of interest, the applicable complaint process and the mediator’s qualifications.
Taking the ‘Mediation Process’ principle as an example, the Code of Disclosure would not require that the mediator use a
specific process but would require that the mediator explain to the parties the process s/he proposes to use and to secure
the parties’ approval. This broad ‘process’ principle could be broken down into topics such as ‘pre-mediation’, ‘Mediation’,
‘post-mediation’. The Qualifications topic, for example, might require the mediator to disclose if s/he is credentialed by a
dispute resolution institution(s), and if so which.
Creating a Code of Disclosure is achievable within a reasonable time frame. Compared to a uniform Code of Professional
Conduct for mediation, creation of a flexible and adaptable Code of Disclosure would only require discussing and agreeing
on the broad principles for what a mediator needs to disclose in advance to the parties[12].
Making it happen
The creation of the Code of Disclosure could be initiated by convening an ad hoc international working group of respected
stakeholders in the dispute resolution field. The working group could be co-chaired by users of dispute resolution services
and moderated by several leading mediation scholars. All deliberations could be conducted in an online forum that
anyone interested could observe, with a draft Code of Disclosure offered for public comment. The development process
would involve consulting existing codes of professional conduct and studies on ethics in negotiation and mediation and
would involve consultation with mediation-related institutions across all subject areas. The working group would then
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